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Overview

 The Labour Inspectorate
* Common issues

* Resources & information available
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Employment New Zealand

Employment Standards Employment in New Zealand

LABOUR 62.9 Labour Inspectors 1
LABOUR ur Insp 164,250 employers employing
FAIR WORKPLACES 8.9 Labour Standards Officers

2.4 million employees

(1) 5,032 Employment Standards interventions

+58% from 2022/2023 (includes Triage and Allocation Assessments) Information and Education

549 Investigations

623 Labour Standards, Guided m 63,640 calls and 7,133 emails on employed-related issues
36% of investigation conducted Self Resolution cases &2 received by MBIE's Service Centre
involved migrant exploitation completed
30% of investigations involved a 415% Guided Self Resolution 4,616, 686 sessions on the Employment NZ Website
regulatory partner within 30 days

New Employment New Zealand website launched 25 June 2024
$3,169,542 Total Dollars Awarded (Penalties, wage arrears, fines or other

monies awarded) m 152,366 Facebook and 64,295 LinkedIn followers
. ‘ as at 30 June 2024
Recognised Seasonal Employer (RSE) Scheme
795 RSE accommodation checks 86 Applications or renewal audits 53,411 new users subscribed for our employment learning modules
106 RSE related incidents and 529 Application to recruit 31,694 sessions on the employment agreement builder via

Employment New Zealand’s website
86 Supplementary Seasonal Employer (SSE) checks

. . . . 303,427 downloads, with 29,894 downloads of the Holiday and Leave
281 Active minimum wage exemption permits d
Guide
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Key minimum employee rights

* Minimum Wage: $23.15 for adults from 1 April 2024
* Public Holidays: 12 public holidays per year

* Annual Holidays: 4 weeks’ paid annual holiday per year after 12
months

 Sick leave: 10 days’ per year after 6 months

* Bereavement leave: 3 days (or 1 day) after 6 months

* Family violence leave: 10 days per year after 6 months
* Rest and meal breaks

* Records: Employee records must be made available to
employees if they ask for them
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Our work — Holidays Act

11* Newsroom

$25m to fix health’s holidays hangover

Health workers will get their long-awaited holiday pay next year, Te Whatu Ora says.
David Williams reports.

17/11/2022
McD Id's begi i t - -
EOD00 hiff sheeyiogrel Bkl Holidays Act fix: Cost of backpay
.- —— for health workers balloons to $2b
10:29 am on 17 November 2022 Share this o o 9 @

Worker at Taupo restaurant did
12.5 hours unpaid overtime every
pr 0 \e week for two years

4s affected by payre a az P in 2! = P—

549 pm on 30 March 2016 |
| i {Shamue
I\ Deputy political ditor- @c
Criis Bramwets
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Common areas of non-compliance

* Lack of employment agreements
* Poor record keeping

* Agreement not being reached between employers and
employees
— Accruing vs entitlement
— Section 17 agreements
* Calculations:
— (OWP or OWP2) v AWE
— RDP or ADP
* Incorrect use of “casua

III

* Poor processes
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Employment Agreements

* All employees must be given a written employment agreement

Names of employee
and employer

Job description

Place of work
Hours of work

Wages/salary

Time and a half
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Individual Employment Agreement between an
Employerand an Employee

1 The Parties
1.4 Individual Employment Agreement
The partesto trisemploymentagreement are

1. Ministry of Magic, the "l
2. Harry James Potter, the "Emplay e<”

T
z,

2 The Position and the Duties
2.4 Position
The Employee is being employed as Auror
2.2 Duties as set out in the job description

The Employee shallpeiforn the cuties set outin

situations

Inthe eventthat all or part of the work

the employer enteringirto an arrangement
whereby anew employer wil undertake the
work currentlyundertaken by the employee, the
employerwill mest withthe employee. providing
infomnation aboutthe propes ed arrangement
and an oppartunity farth e empioyee to comment
on the proposal, consider and respendto their
comments.

7.2 Employerto require offer of similar
position in restructuring situations

The employerwill negotiate with the new
employer, inciudingwh ether the affected
employeeswilliransfer toihe new employeron
me sameterms and condiions, andwill include:
reachedwiththe new

the JobDescription attachedto th
3 The Place of Work
3.1 Fixed Place of Work
The parties agree thatthe Employee shall
perfomn theirduties at Ministry of Magic Auror
Office, London
4 Hours of Work
4.1 Full Time Hours of Work
The Employee's hours ofwork shall be 40 hours
perweek onMonday to Friday, befweenthe
hours of 5pmand 2am
5 Wages/Salary/Allowances
5.1 Annual Salary
The Employee's salary shallbe $80,000 per
annum, which shallbe paidweekly on Tuesday

incash

& Holidaysand Leave Entitlements

emplayara requirement thatthe smpoyee be
offered a positionwith the new employer at the
same or similarterms of employment.

7.3 Employerto activate redundancy
provisions if employee not transferred to the:
new employer

Wheretheemplayee sither choases notto
transfer tothe new employer, oris not offered

ploy
will activate the redundancy pravisions ofthis
agreement.

8 Resolving Employment Relationship Problems
8.1 Short Form

If any employment issues arise, those shauld be:
raised withthe Employer as soon as possible so
thatthey can be resolved Ifthe matter is not
resolved either party can seek assistancerom
the Department of Labour's mediation s ervice. If
theissuesare not resolved at mediaion, they
may be referred ta the Employment Relations

If the issue sa personal grievance, the

6.1 Payment forwork ona

The employee shallbe entitled o be paidfor the
time actuallyworked ona Public Holiday atihe

rate oftime and a half oftheir relevant daity pay,
ortime anda half of

Ei present that

days oftheevent givingrise to the grievance, or
after further time if allowed by the Employer or
where the Employment Relations Authority
grantsan extension oftime.

If g

I
pay (if applicatie)that relates to time actually
workedonthe day

7 Restructuring and Redundancy

contains atrial period clause, they may net raise:
a personal grievance onthe grounds
The employ
personalgrievance on other grounde; as
specifiedin sections 103(1)rg of
Employment Relations Act, i nihetra
th nt

7.1 Employerto p
consider comments in restructuring

Employee protection
provision

Resolving employment problems




Record keeping

For each employee the employer must keep complete and accurate:
* Wages & time records — s130(1) of the Employment Relations Act 2000
* Holiday & leave records - s81(2) of the Holidays Act 2003

Records must be:

» provided immediately when requested

* in written form or easily accessed and converted to written form
* kept for 6 years

* accessible to employees and their representatives
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Ordinary Weekly Pay vs Average Weekly Earnings (OWP vs AWE)

Payment for annual holidays - you must pay the greater of Ordinary Weekly Pay (0WP) and Average Weekly Earnings [AWE)

OWP vs AWE

Calculation of OWP Caleulation of AWE
In DAMP Mot in DWP In Gross Earnings for AWE Mot in 8WE {not GE)

Principle - regular payment
Wagesalary
Reqular overtirme
Regular allowances [eg. shift)
Cash value of board/lodgings
Regular productivity/fincentive
based payments

Principle - not regular payment

Mot regular productivity, intentive ar

overtime payments

Oine-off distretionary payments

employer not bouwnd to make
Ernployer cantribution to
Superannuation schemes

Principle - payment not contractually
bound to make
Campletely distretionary payments
Reirmbursements
Emplayer cantributians
o SUpErannuation

Principle - paymeént contractually
bound to make
Wages/salary inCleding overtime,
mast allowances
Holidays and leave payments, long service,
retiring

v

1
Q 1% it possible to wadk out OWP? J
NO YES A
l r
Caleulate WP MWE =152 of Gross Eamings for the last 12 months before end of |ast pay period,

Use the WP formula

wriless the amployes has worked less than 12 months, inwhich case the divisar
Go o end af &t pay period before the holiday is taken ’

of 52 i reduced o equal hawever many whole or part weeks they worked, ar in
some drourmstances following leave without pay; see “Leave without pay” far rmaorne

[ infarmatian.
the Efl"lpln'\l'!l‘.{i.

v “‘ -
annual holidays at

a ) ) - the greater rate.
If the employrment agreerment Specifies a rate for OWP this can be used anly ifitis ’_
vy .

COMPARE OWP
AND AWE.

P

You must pay

From there, go back 4 weeks {or length of pay
period if lenger than &4 weeks]

v

‘Wark aut Gross Earnings for that period and
deduct anything that is not WP This indudes
payThents that are not a regular part of the
employes’s pay. See “What is 8 regular payment
Far OAWWP2* for examples.

equal to or greater than the OWP you have calculated.

Diwide wour answer
by &.

This information ks gakdance only; ks nor iegaly binding. and shoukd mot be substituted for legal adoe or for the wording of the Holldays AT 2003
MBEIE choes nal Accepe a7y nespansibilty or Babilty for eror of fact omission, MNerpneiation o opinkon ar may be present, nov for The Consequences
of any cecisions based o this informarion

L W
P

#¢ % MINISTRY OF BUSINESS,
INNOVATION & EMPLOYMENT
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RDP or ADP

Relevant daily pay (RDP) vs average daily pay (ADP) for bereavement leave, sick
leave, domestic violence leave, unworked public holidays and alternative holidays

Use RDP in the first instance

* You must use RDP unless the employee’s daily
pay varies In the pay period or it is not possible
or practicable to determine RDP. In these 2 situations
only, you may (but don’t hawve to) use ADP.

Things to consider if you have a
choice but are unsure of whether
to choose ADP:

» Use your judgment carefully and consistently.

+ Look at the employee’s work pattern and see If you

Is it Impossible or iImpracticable to determine the employee’s RDP?

YES

v

NO

v

can work out what hours they would have worked on - ™ '
e bty st L ee that the employee would have worked overtime Use ADP Does the employee's daily pay vary in the
practicable or not possible to [ i';s;' PR pay period the leavefholidays falls in?
calculate for that employee’s i | t' i j - - . v, .
N M . e employee gets a daily commission or incentive,
situation see if it is more or less consistent from day-to-day or /YES NO
+ Ewven if RDP Is not immediately obvious, ifthereisa reg].llar pattern you can use to d_etr_frmine k v
this doesn’t mean it is impossible to calculate. RDP. If you can’t work out how much commission or
. i incentive to assign to a particular day, you may want a ' f
+ Don't just assume t_nat you can tq_:alr.ulate to consider using ADP. ¥ou may chaose to apply ADP instead Use RDP
rt:r[':lﬂP IE:E:-::EL"::\-E:HTE © someariatoninhe UGS T, WS If you can calculate RDP, it will always be
piev ) = = [ EE L U_se _gnou B T compliant with the Holi;ﬂa\.vskct 2003 to
+ If an employee works variable hours, it may still Each calculation is a new and foliowing the principles. Lse RDP.
be possible and practicable to wnrkqut RD?eg separate calculation Principles: i
by looking at the reasons for the variation in the You can use a special rate of ROP if there is
employee's work patterns. - Don'tassume you can use a ‘set and forget’ approach * Actin good faith - don‘t use ADP just one agreed in the employee’s employment
To assess whether It Is not possibieon practicable to RDP and ADP or just do what you did the last time. because it may be lower than RDP in agreement, but only If it is at least equal to
: I i i the situation. the actual RDP determined.
to calculate RDP, an employee’s work pattern and ::Iu:tltr,r?'ncifll;sti:::nisllc:ngg'sssll?[gionrrlmz r::_ltl CEDI;F:
pay structure are the relevant factors to look at pay in the pay pe rFodtan‘ed i preuiouspuc\‘craslon = Be consistent - use the same option \
{rather than the size or complexity of the employer's . N - for the employee each time you
K d M tlony doesn't mean this will be the situation every time have the choice, if their situation
waorkforce and payroll operation). the employee goes on leave or hollday. Likewise, (o e :
* In a situation where you know that an employee would just because you had a choice to use RDP or ADP on :
have done overtime if they had worked on the day, a previous occasion doesn't mean you will have this * Betransparent - be prepared to
but you don‘t know how much, you could still use cholce on each occasion. explain your choice to the employee.
RODP Iinstead of ADP. Y Id do this b lyi . .
- ma):::':ra'n aomount o‘:i\::rl:::lmeothaftn"; ae':r? y;:}ngE:g = If there has been any variation in the employee’s work » Just because you can use ADP
ploy! pattern, you may need to reassess their situation. doesn't mean you must. [t may be
could have worked on that day. that you can and do choose o use
* You may need to assess the employee’s situation and RDP In this situation,
work pattern each time they take leave/holiday. : y
.

This information is guidance only. is not legally binding, and should not be substituted for legal advice or for the wording of the Holidays Act 2003. MBIE does not accept any responsibility or lisbility for error of fact. omission, interpretation or opinion that may be present,
nar for the conseguences of anv decisions based on this information.
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Otherwise working day (OWD)

A day an employee would have worked had the day not been FBAPS.

Factors employee and employer must consider to determine whether it is an
OWD:

* employment agreement

employee’s work patterns

section 12 lists other relevant factors to consider
* “Including”

whether, but for the day being a FBAPS, the employee would have
worked on the day concerned

EMPLOYMENT
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Classification / What is “casual”?

“Because of the casual nature of your work, you will not be entitled to paid
holidays, sick leave and bereavement leave” CAUTION/RISK!

Not defined in the Act

Section 28:
* Fixed term for less than 12 months
* “intermittent or irregular”

* Impracticable vs. practical
* Hours test
Consequence of being incorrect

» Section 28(4):”...despite those payments, the employee becomes entitled to
annual holidays in accordance with section 16”

Set reminders for testing and retesting

EMPLOYMENT
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Case law on “casual” employment?

Was there an obligation on the employer to provide work to the employee
and employee to accept an offer of work?

» Jinkinson v Oceania Gold (NZ) Ltd — established a six criteria assessment:

1.

o uewWN

Hours of work each week

Work is allocated in advance by roster

Regular pattern of work

Expectation of continuity of employment

Notice before an employee is absent or on leave
Employee works consistent starting and finishing times

e Other factors that have been considered to help with assessment include
but not limited to:
* Wording of the job advertisement
* What was said during the job interview
* Consistency or inconsistency of terms throughout the employment agreement
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Poor Processes

* Information doesn’t always get to payroll

— Payroll can only make the right payment if they get all the
information they need

— GIGO
e Complicated structures can make compliance harder
e Judgement calls are needed

— Who is making these?

— What is regular?

— What is an otherwise working day?

— Which calculation should be used?
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What we have seen

* Most employers have had a form of non-compliance
- Some instances of industry wide non-compliance

* A set and forget mentality to payroll has been a common
occurrence
- Presumption the system got it right - GIGO

* The Act requires agreement between parties
- Section 17 haven’t been widely used

* How the Regulator responded to non-compliance
- Investigations
- Industry engagement
- Information and education
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Issues with compliance traverse the payroll function

Staff

*In-house or outsourced
* Provide information
input into Payroll System

Payroll Policy & Procedures

System Configured in
Organisation

PayroII System
Fully Compliant
*  Capable of being fully Time: Changes — Business, Legislation, Staff, Software
compliant
Not capable of being fully
compliant

Advice, Information & Education

EMPLOYMENT e ‘..&V mINNcI;(/TARTT(%g%aglE(S)?MENT
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Reducing the risk of non-compliance

Engage with employees

Educate employees on their entitlements

Keep accurate and compliant records

Respond to changes in employees’ work arrangements
Ensure necessary information provided to payroll

Keep up to date with changes to legislation and case law

<X X X X X X

Regularly test payroll system for compliance with the Act

EMPLOYMENT
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Testing Compliance

What is a week —

— Is this correct for all employees?

— Section 17 Agreements

— What is your process when hours/days change?

What should be included in gross earnings?

What payments are regular?

Are Relevant Daily Pay (RDP) and/or Average Daily Pay (ADP)
correct?

How are otherwise working days being assessed?

EMPLOYMENT
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Assurance Framework

The ‘three lines of defence’ approach
Whatdoes it look ke ? An analogy —5wiss cheese

Holidays Act 2003
Compliance
Requirements

Your three lines of defence

1. Process controls — keep accurate records and get the right
information to payroll

2. Monitoring and oversight — perform checks

3. Independent assurance — external checks

1st Line 2nd Line 3rd Line

EMPLOYMENT e e
NEW ZEALAND W wiwawnmaroron




What is the right level of assurance?

Consider the following:

— the size of your organisation - Small, medium and large will require
different lines of defence

— the complexity of working arrangements you have with employees
* Flexible working arrangements

 Shift work
» Additional pay — bonuses, allowances, commission

— the number of manual intervention required for payroll

What does it mean for my organisation?

Payroll Complexity vs Size of O

/

/

Payroll Complexity
w

2 /
1 /
Very small Small Small - Medium Medium Large

EMPLOYMENT Size of Organisation
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Useful Links

Addressing Holidays Act non-compliance — https://www.employment.govt.nz/resolving-
problems/addressing-holidays-act-non-compliance#scroll-to-3

* Holidays Act 2003: Guidance on annual holidays, domestic violence leave, bereavement
leave, alternative holidays, public holidays and sick leave.

* Assessing whether your payroll system can comply with the Holidays Act 2003

* Holidays Act remediation:
- Estimating the Value of Holidays Act 2003 Underpayments
- Accounting for Overpayments through Holidays Act Re-calculations
- Remediation calculations checklist
- FAQs for employers completing Holidays Act remediation calculations

Employment Services
https://www.employment.qovt.nz/

EMPLOYMENT
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https://www.employment.govt.nz/

Online tools and resources

See all tools and resources >

CJJ\? Employment
% Agreement Builder

EMPLOYMENT
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Holidays Act 2003

Guidance on annual holidays, family violence
leave, bereavement leave, alternative holidays,
public holidays and sick leave

EMPLOYMENT
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Subscribe to our newsletter
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Minimum employment rights
and responsibilities

EMPLOYMENT
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A guide to employment
in New Zealand

Linked in
(T Tube

N
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Questions
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