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HOLIDAYS ACT COMPLIANCE



Overview 

• The Labour Inspectorate 

• Common issues

• Resources & information available 



Employment New Zealand



Key minimum employee rights

• Minimum Wage: $23.15 for adults from 1 April 2024

• Public Holidays: 12 public holidays per year

• Annual Holidays: 4 weeks’ paid annual holiday per year after 12 
months

• Sick leave: 10 days’ per year after 6 months

• Bereavement leave: 3 days (or 1 day) after 6 months

• Family violence leave: 10 days per year after 6 months

• Rest and meal breaks

• Records:  Employee records must be made available to 
   employees if they ask for them



Our work – Holidays Act



Common areas of non-compliance

• Lack of employment agreements

• Poor record keeping

• Agreement not being reached between employers and 
employees

– Accruing vs entitlement

– Section 17 agreements

• Calculations: 

– (OWP or OWP2) v AWE 

– RDP or ADP 

• Incorrect use of “casual”

• Poor processes



Employment Agreements

• All employees must be given a written employment agreement

Names of employee 
and employer

Job description

Place of work

Hours of work

Wages/salary

Time and a half

Employee protection 
provision

Resolving employment problems



Record keeping

For each employee the employer must keep complete and accurate:

• Wages & time records – s130(1) of the Employment Relations Act 2000

• Holiday & leave records - s81(2) of the Holidays Act 2003

Records must be:

• provided immediately when requested 

• in written form or easily accessed and converted to written form 

• kept for 6 years  

• accessible to employees and their representatives



OWP vs AWE



RDP or ADP



Otherwise working day (OWD)

A day an employee would have worked had the day not been FBAPS.

Factors employee and employer must consider to determine whether it is an 
OWD: 

•  employment agreement

•  employee’s work patterns

•  section 12 lists other relevant factors to consider

• “Including”

•  whether, but for the day being a FBAPS, the employee would have 
worked on the day concerned 



Classification / What is “casual”?

“Because of the casual nature of your work, you will not be entitled to paid 
holidays, sick leave and bereavement leave”  CAUTION/RISK!

• Not defined in the Act

• Section 28:

• Fixed term for less than 12 months

• “intermittent or irregular”

• Impracticable vs. practical 

• Hours test

• Consequence of being incorrect

• Section 28(4):“…despite those payments, the employee becomes entitled to 
annual holidays in accordance with section 16” 

• Set reminders for testing and retesting



Case law on “casual” employment?
Was there an obligation on the employer to provide work to the employee 
and employee to accept an offer of work? 

• Jinkinson v Oceania Gold (NZ) Ltd – established a six criteria assessment:
1. Hours of work each week
2. Work is allocated in advance by roster
3. Regular pattern of work
4. Expectation of continuity of employment
5. Notice before an employee is absent or on leave
6. Employee works consistent starting and finishing times

• Other factors that have been considered to help with assessment include 
but not limited to:
• Wording of the job advertisement
• What was said during the job interview
• Consistency or inconsistency of terms throughout the employment agreement 



Poor Processes 

• Information doesn’t always get to payroll 

– Payroll can only make the right payment if they get all the 
information they need

– GIGO 

• Complicated structures can make compliance harder 

• Judgement calls are needed

– Who is making these?

– What is regular?

– What is an otherwise working day?

– Which calculation should be used?



What we have seen

• Most employers have had a form of non-compliance
- Some instances of industry wide non-compliance

• A set and forget mentality to payroll has been a common 
occurrence

- Presumption the system got it right - GIGO

• The Act requires agreement between parties
- Section 17 haven’t been widely used

• How the Regulator responded to non-compliance 
- Investigations

- Industry engagement

- Information and education



Issues with compliance traverse the payroll function

Staff        
•In-house or outsourced

• Provide information
 input into Payroll System

Payroll Policy & Procedures

System Configured in 
Organisation

Payroll System
• Fully Compliant
• Capable of being fully 

compliant
• Not capable of being fully 

compliant

Time: Changes – Business, Legislation, Staff, Software

Advice, Information & Education



Reducing the risk of non-compliance

✓   Engage with employees 

✓   Educate employees on their entitlements

✓   Keep accurate and compliant records

✓   Respond to changes in employees’ work arrangements

✓   Ensure necessary information provided to payroll

✓   Keep up to date with changes to legislation and case law 

✓   Regularly test payroll system for compliance with the Act



Testing Compliance

• What is a week –

– Is this correct for all employees?

– Section 17 Agreements

– What is your process when hours/days change?

• What should be included in gross earnings?

• What payments are regular?

• Are Relevant Daily Pay (RDP) and/or Average Daily Pay (ADP) 
correct?

• How are otherwise working days being assessed?



Assurance Framework

Your three lines of defence
1. Process controls – keep accurate records and get the right 

information to payroll
2. Monitoring and oversight – perform checks
3. Independent assurance – external checks



What is the right level of assurance?

Consider the following: 

– the size of your organisation - Small, medium and large will require 
different lines of defence

– the complexity of working arrangements you have with employees

• Flexible working arrangements

• Shift work

• Additional pay – bonuses, allowances, commission

– the number of manual intervention required for payroll



Useful Links

Addressing Holidays Act non-compliance – https://www.employment.govt.nz/resolving-
problems/addressing-holidays-act-non-compliance#scroll-to-3

• Holidays Act 2003: Guidance on annual holidays, domestic violence leave, bereavement 
leave, alternative holidays, public holidays and sick leave. 

• Assessing whether your payroll system can comply with the Holidays Act 2003

• Holidays Act remediation:
- Estimating the Value of Holidays Act 2003 Underpayments
- Accounting for Overpayments through Holidays Act Re-calculations
- Remediation calculations checklist
- FAQs for employers completing Holidays Act remediation calculations

Employment Services 
https://www.employment.govt.nz/ 

https://www.employment.govt.nz/


Online tools and resources



Questions
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